
THRESHOLD CONSIDERATIONS

Rubin Anders Scientific, a national leader in expert witness placement for complex litigation, recently attended a 
Goodwin webinar in which three of its senior IP litigators, PJ McCarthy, Sam Sherry and Christie LaRochelle, discussed 
the advantages of litigating IP issues with disruptive products at the ITC. As the ITC is under a statutory directive to 
resolve cases as quickly as possible, the speed to resolution is significantly greater than district court, offering the 
complainant a distinct advantage and the element of surprise. How would you determine if litigating at the ITC is for 
you, and effectively craft your litigation strategy for success?  The seminar identified several considerations.

STRATEGIC CONSIDERATIONS

High ease of designing around invention 
limits usefulness of ITC injunction

Sin-no-more injunctions: Broad remedies can cover articles 
never at issue in the underlying investigation

ITC remedy only restricts importation: The higher the ease of 
relocating manufacturing to the US, the lower the value of remedy

ITC offers exclusion orders on infringing goods, but not monetary relief: 
Evaluate whether that will satisfy business objectives

Limited discovery time requires early evaluation of need: Avoid theories 
requiring extensive discovery and fishing expeditions

Fast pace demands deep case knowledge at outset: Advance preparation 
and a focused strategy around strongest arguments are key

Litigation funding may be available, as speed and certainty of ITC 
limit risk to litigation funders

Possibility of powerful injunctive relief favors lucrative settlement opportunities
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